
  
 

NEW JERSEY HIGHLANDS WATER PROTECTION 
AND PLANNING COUNCIL 

MINUTES OF THE MEETING OF MAY 22, 2008 
 

 
PRESENT     
JOHN WEINGART   )  CHAIRMAN 
     )         
KURT ALSTEDE   )  COUNCIL MEMBERS 
ELIZABETH CALABRESE  ) 
TRACY CARLUCCIO  )   
WILLIAM COGGER   ) 
MIMI LETTS    ) 
JACK SCHRIER   ) 
     )    
VIA TELECONFERENCE  ) 
JANICE KOVACH   ) 
DEBBIE PASQUARELLI  )  
ERIK PETERSON   ) 
     )      
ABSENT    ) 
TIM DILLINGHAM   )  
GLEN VETRANO   ) 
TAHESHA WAY   ) 
SCOTT WHITENACK  ) 
 
CALL TO ORDER 
The Chairman of the Council, John Weingart, called the 69th meeting of the New Jersey Highlands 
Water Protection and Planning Council to order at 4:10 pm. 
 
ROLL CALL 
The members introduced themselves. 
 
OPEN PUBLIC MEETINGS ACT 
Chairman Weingart announced that the meeting was called in accordance with the Open Public 
meetings Act, N.J.S.A. 10:4-6 and that the Highlands Council had sent written notice of the time, 
date, and location of this meeting to pertinent newspapers or circulation throughout the State and 
posted on the Highlands Council website.  
 
PLEDGE OF ALLEGIANCE was then recited. 
 
APPROVAL OF MINUTES OF MAY 15, 2008 
Mr. Schrier introduced a motion to approve the minutes, Mr. Cogger seconded it. Ms. Calabrese 
abstained and all other members present and on the telephone voted to approve. The minutes were 
approved. 
 
 
EXECUTIVE DIRECTOR’S REPORT 
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Ms. Swan reported that there had been a County Planner’s meeting on May 16th and that staff had 
met with Hampton Borough this morning. Ms. Swan stated that the Regional Master Plan discussion 
items would be discussed later in the agenda. 
 
CHAIRMAN’S REPORT 
Chairman Weingart reported that the TDR Committee had met on May 15th and that the Council’s 
TDR Consultant Charlie Siemon was present along with John Stokes from the Pinelands 
Commission and Monique Purcell from the Department of Agriculture. He noted that the Chair of 
the TDR Committee Scott Whitenack was unable to attend today’s meeting to give his report. He 
announced that the next Highlands Council meeting will be held on June 5th at 10 am. 
 
Ms. Letts complimented the work of Jeff LeJava and any other Council staff and members that had 
been involved in the preparation of the TDR materials.  She expressed her appreciation for the 
detailed analysis of these complex issues.  
 
CONSIDERATION OF RESOLUTION - APPROVAL OF CERTAIN PLANNING 
ASSISTANCE GRANTS FOR BOROUGH OF HAMPTON AND BOROUGH OF 
HOPATCONG 
Ms. Swan introduced the Resolution of two Initial Assessment Grants for the Boroughs of 
Hampton and Hopatcong.  Ms. Swan noted that Hopatcong had been awarded a $7,500 COAH 
grant in October of 2005. She also noted that Hampton had been awarded a $12,500 COAH in 
April of 2006 and that this grant was still open as there is a pending court issue.  
 
Mr. Schrier moved the motion and Mr. Cogger seconded it. There was discussion amending the 
motion to clarify the language that there were two separate grants not to exceed $15,000 each and 
Mr. Schrier and Mr. Cogger agreed to the amendments. All members present and on the telephone 
voted to approve the motion as amended. The Resolution was APPROVED. 
 
REGIONAL MASTER PLAN DISCUSSION 
Ms. Swan began a presentation on the Regional Master Plan items. 
 
 Highlands Open Waters and Riparian Areas GPOs 
Ms. Swan outlined the revisions to the Goals, Policies and Objectives (GPOs) regarding the 
Highlands Open Waters and Riparian Areas discussing the need to continue the 300 foot buffer 
requirement for all Highlands Open Waters (HOW) for the Preservation and Planning Areas. She 
reviewed the need to address disturbed buffer use and restoration in the Planning Area in the RMP, 
for example, she pointed out that it may be appropriate to have public access to some urban streams 
in disturbed areas, while requiring a measurable and scientific approach to ensure no net loss of 
stream buffer functional value.  
 
She stated that the policies revised for the Planning Area included provisions that proposed 
disturbances shall only occur in previously disturbed areas and there would be a sequence of low 
impact best management practices to be employed if any disturbance is allowed: 1) to avoid the 
disturbance of HOW buffers; 2) minimize impacts to HOW buffers; and 3) mitigate all adverse 
modification to the HOW buffers resulting in no net loss of the functional value of the buffer. 
Included in the revisions would also be a clarification that key functional values of buffers would 
include but not be limited to: habitat, water quality, temperature moderation and channel integrity. 
She then discussed a new objective that would include a policy through Plan Conformance to have 
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municipalities develop and implement a municipal wide or subwatershed wide Stream Corridor 
Protection/Restoration Plan that would protect the functional values broadly, not just on a site by 
site basis.  Stream corridor planning can also identify remedial or mitigation opportunities providing 
a systematic procedure for evaluating specific stream reaches in the subwatershed. These plans 
would help achieve the Act’s goals of Protect, Restore and Enhance.  She finished this section by 
commenting that the changes proposed were based on comments received. 
  
There was discussion regarding exemptions and waivers with Mr. Borden commenting that there are 
various exemptions under the Highlands Act that would allow activities in HOW buffers. He noted 
that DEP presently does not need to review certain exemptions and stated that the issue of 
exemptions and waivers is being addressed in Land Owner Equity rather than repeating the 
exemptions and waivers in each section. Mr. Alstede asked when the key functional value 
requirements would come into play and Mr. Borden replied that an exemption is available for a 
single family home but that if a landowner wanted to construct a commercial building, then the 
HOW requirements would apply because these provisions apply to non-exempt projects. 
 
Ms. Carluccio expressed her concern that the section detailing the Stream Corridor 
Protection/Restoration Plan could allow less than a 300 foot buffer if prepared by the municipality. 
Dr. Van Abs reviewed the process stating that this approach was an attempt to allow a municipality 
to utilize a science based approach to identify buffers specific for particular stream reaches and apply 
the buffers accordingly to more detailed drainage patterns. Ms. Swan mentioned Objective 1D4c  
noting that it requires adherence to the minimum stream buffer requirements of NJDEP’s 
Stormwater Rules, Flood Hazard Area rules and Freshwater Wetland rules. 
 
Mr. Cogger asked that historical value be identified as important. Mr. Weingart commented that 
historic structures would be covered under land acquisition priorities. 
 
Ms. Carluccio asked in Objective 1D2a whether there would be onsite testing for soils in Riparian 
Areas and Ms. Swan replied that the soils were mapped and as part of the Hi-map this information 
will be available by block and lot. Ms. Carluccio also raised concerns about the Objective 1D4i  and 
suggested that Sec. 2 include Objectives 1D4d through 1D4h. She continued to raise concerns that this 
approach was weakening the 300 foot buffer requirement. Dr. Van Abs discussed this “variable 
source area technique” as one that has been used successfully elsewhere in the country and provided 
a science based approach for determining the most effective buffer that gets the best result. It was 
agreed that staff would add language from Objective 1D4h to section 2 of Objective 1D4i for clarity. Ms. 
Swan emphasized that the object of the changes was to strengthen the protections afforded to the 
streams in a scientific meaner and she pointed out the comparison between the 2007 final draft and 
these revisions as outlined in the ED Report.  Ms. Pasquarelli also expressed concern that this 
section was weakening the 300 foot buffer requirement and advocated for more specific standards. 
Ms. Swan pointed out that the objective that allowed for the increase of the 300foot buffer where 
necessary was included in the GPOs. 
 
Ms. Pasquarelli asked what the definition of “previously disturbed areas” was in Objective 1d4e and it 
was agreed that staff would add a definition. She also expressed concern about having more 
specificity for waivers and noted that wherever there was ambiguity, in her experience, there is 
opportunity for litigation.   
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Mr. Alstede asked about whether agricultural development was exempt and Mr. Borden summarized 
the different exemptions for the Preservation Area and the Planning Area and that the Highlands 
Act does not exempt agricultural activities.  He specified that the Act requires that agricultural uses 
and development activities in the Preservation Area are not subject to NJDEP’s Highlands rules, but 
if the 3 and 9% impervious cover limits are triggered, they will be subject to Department of 
Agriculture rules for farm and resource plans.  Ms. Swan pointed out that there was language in the 
Agricultural Resources section on how Ag would be treated. 
 
Ms. Carluccio asked if (in connection with Objective 1d4i) every town would prepare a Stream 
Corridor plan during conformance and if so, could a town come in with a plan that does not follow 
the 300 foot buffer. She wanted to know if there are minimums for buffers. Dr. Van Abs clarified 
that the Objective 1D4e includes a provision for a minimum of 150 feet and also that staff would 
develop guidance for municipalities as to how to do the Stream Corridor plans. It was agreed that 
staff would include Objectives 1d4b and 1d4c in 1D4i and that 1D4e and 1D4f also need to be addressed. 
 
Ms. Letts asked if the buffers could be averaged and Ms. Swan responded that this approach does 
provide for averaging, but does provide for identifying the functional values. There was additional 
discussion resulting in the Chair asking staff to write a separate paragraph for Section 2 of Objective 
1D4i identifying what that section applies to. 
 
 Water Resource Availability 
Ms. Swan continued the presentation with a discussion of policies and objectives that were 
consolidated to improve ease of understanding. She noted that the order of GPOs was changed for 
better transition and that mitigation requirements had been incorporated from the white paper 
discussed at the May 1st meeting and that details would be included in the Plan Conformance 
Standards and Highlands Project Review requirements. 
 
Ms. Carluccio asked that an objective for aquatic ecosystems be added and it was noted that staff 
would add it with respect to Policy 2B4.  She also raised concerns about Objective 2B4a and Dr. Van 
Abs committed to add clarifying language to it. 
 
The discussion turned to what actions would be taken under the performance bond scenario in 
Objective 2B9b. It was agreed that staff would create a general statement as to the criteria for 
performance bonds and in what circumstances they would be used. 
 
 Land Preservation and Stewardship 
Ms. Swan reviewed the changes noting that most of those changes related to clarifying language, 
removing duplicate language, combining and reorganizing GPOs. She discussed a new Policy 1H2 
that addresses all the coordinating efforts and technical assistance needs for land preservation and 
stewardship. She also summarized a new policy 1H7 that was 1H11 that provides for the designation 
of a Special Environmental Zone to comply with the Act’s mandate. She read the language from the 
Act noting that the zone was in the Preservation Area.  She then reviewed the recommended 
method for the Special Environmental Zone to use parcel clusters within designated Conservation 
Priority Areas in the Preservation Area and that five indicators were chosen as the most important 
for protection of water resource and environmentally sensitive lands: forest with the forest resource 
area, riparian corridor condition high, Highlands Open Water Protection area, critical habitat, and 
water quality management tier (excluding the developed lake community sub-zone). 
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The Special Environmental Zone analysis resulted in 360 parcels totaling 19,000 acres. She discussed 
the use of the confidential list of parcels that has been developed for Green Acres and SADC and 
said that the Special Environmental Zone took the analysis to the next level. She again noted that 
the Special Environmental Zone was only in the Preservation Area. Ms. Letts inquired as to whether 
the exemptions were in place and was told that the exemptions would still apply. Mr. Schrier 
remarked that there was no monetary compensation attached to the development regulations in 
Policy 1H7. Mr. Borden discussed the two avenues of relief provided for in the Act as exemptions 
and waivers. He stated that one of Highlands Act waivers authorizes relief to avoid a taking. Chair 
Weingart commented that development regulations may not permanently preserve the Special 
Environmental Zone lands given the exemptions and the waivers. Mr. Cogger raised the issue of 
confidentiality of the lists and felt that they should be shared with municipalities and non-profit 
agencies. Ms. Swan noted that the list had been completed and that staff had complied with the 
mandate of the Act to keep the list confidential and submit it only to Green Acres and SADC. Staff 
has met with John Flynn from Green Acres, Sue Craft from SADC and Monique Purcell from the 
Department of Agriculture to discuss the methodology to be employed. She pointed out though the 
Act mandates the confidentiality of the lists, in the case of the Environmental Zone it says that the 
RMP shall identify zones where development shall not occur.  This zone does not have to be 
confidential.. Borden commented that the Special Environmental Zone was analyzed on a regional 
scale and that map will be available to non profits showing that zone as well as the Conservation and 
Agricultural Priority Area in the Regional Master Plan. Ms. Letts asked whether appraisals showing 
value before the Act were possible and Ms. Swan discussed the dual appraisal methodology that was 
put in place for five years with the passage of the Act. Appraisers are accustomed to this approach.  
Mr. Alstede did not agree that the list should be kept confidential. Mr. Cogger suggested that 
maintenance of forested areas be added to Goal 1j. 
 
 Agricultural Resources 
Ms. Swan reviewed the changes to the Agricultural Resource GPOs commenting that they were 
revised for clarification and to address comments from public, NJDA and NJFB as well as to be 
consistent with changes to Cluster program policies and objectives and the white paper on 
Conservation Plans. She highlighted Policy 3D2 and Policy 3D3 that amended the policy from 
“encourage” conservation plans for 3%/9% triggers to “require” in the Planning Area. She also 
spoke to new Policy 3E4 and Objectives 3E4a and 3E4b which address agricultural and horticultural 
use and development through Plan Conformance in coordination with NJDA, SADC, and CADBs 
and are consistent with the Right to Farm Act. The intent is to have one place to address the 
applicability of the resource protection requirements of the RMP. 
 
She also mentioned that the new objective addresses the confidential list of preservation priority 
parcels, agriculture retention/farmland preservation plans and development regulations that 
prioritize the preservation of agricultural lands in the agricultural priority areas and limit non-
agricultural uses.  These objectives, she noted, also cover regional coordination with all groups to 
maximize agricultural preservation efforts as well as coordination with SHPO on historic agricultural 
structures. 
 
Several Council members questioned the use of the terms credits in Policy 3B4 and it was agreed that 
staff would clarify that language. There were some questions from Council members on acquisition 
and whether the farm acquired in fee simple is maintained as a farm. Mr. Schrier mentioned that the 
farms acquired as a preservation project and sell off the development rights are deed restricted as a 
farm even if they are auctioned by SADC. That restriction runs with the land whoever owns it. Mr. 
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Cogger gave Chubb Farm as an example. Mr. Cogger also commented that some municipalities have 
Right to Farm ordinances and that they can be more liberal that the Right to Farm act, but are 
necessary if a farm is to be preserved. 
 
 Map Adjustments and Future Land Use 
The presentation continued by Ms. Swan discussing the distinction between RMP Updates, which 
are factual updates, and Map Adjustments, which address policy issues. The processes had been 
separated in revisions in response to comments.  She emphasized that Map Adjustments can only be 
used after waivers, exemptions, and RMP Updates have been examined. She remarked that priority 
for Map Adjustments will be given to conforming municipalities and that municipal coordination 
will be encouraged when appropriate. There will also be criteria established for different zones, 
standards and digital submissions. She the summarized the various adjustments to the Protection 
Zone, Conservation Zone or Environmentally constrained Sub-Zones and the adjustment proposed 
to change an Existing Community Zone to another zone or sub-zone. 
 
She continued the review with Future Land Use GPOs and that the policies and objectives have 
been consolidated. She highlighted the model for local build out analysis that would be required 
through Plan Conformance would be provided to municipalities and would be sufficient to address 
build out needs for all levels of government including local, county, regional and State as well as for 
Plan Endorsement.  
 
She finished the discussion with a brief review of LUCM zone policies. As a result of questions from 
Council members, Chairman Weingart asked staff to clarify that the build out analysis is a tool that 
municipalities can use to meet various build out needs and Ms. Swan also mentioned that 
developable lands would be a part of the analysis as an example. Ms. Carluccio asked that Policy 6B5 
say “such as clustering” instead of “including clustering”.  
 
 Landowner Equity 
Ms. Swan stated that for consistency and to avoid repetition, this section will address  the Act’s 
exemptions and waivers as applicable throughout the RMP. She then noted that three new goals 
were added covering issuance and monitoring of exemptions, issuance, tracking and monitoring of 
permits and waivers, and mitigation to the maximum extent possible of the impacts of exempt 
development on the ecosystem integrity of the region through use of innovative land use programs. 
 
Chair Weingart asked why the section started with “Additionally” and Mr. Borden stated that TDR 
language is the first part of Part 7 and this language would follow that introduction.  Mr. Borden 
discussed the fact that the primary focus exemption activities are now in the Preservation Area and 
that the Council staff needs to develop guidance on exemptions for the Planning Area as the 
Highlands Council will be processing these exemptions. Ms. Letts asked that in Objective 7F1a that 
the exemptions be annotated with the applicability in the Planning Area and Preservation Area. Staff 
will address her request. 
 
 Conformance Standards 
The last issue discussed was guidance for Steep Slopes with respect to conformance standards. Ms. 
Swan noted that this section was to illustrate for Council Members the approach to developing 
conformance standards and in response to comments on details necessary for Conformance. Ms 
Carluccio commented that this effort was a huge piece of work.  Council members questioned when 
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this would be ready for Plan Conformance and were told that the work was being done snow so that 
it would be completed in time for adoption. 
 
Chair Weingart announced that the next Council Meeting would be June 5th at 10 am. 
 
PUBLIC COMMENT 
Betty Schultheis, Councilwoman Allamuchy Township 
She expressed concern that the TDR process could fall into the same category as Regional 
Contribution Agreements. She noted that her township has had a vacant low income rental unit for 
2 years and questioned the validity of the COAH numbers recently presented. 
 
David Shope, Lebanon Township 
He asked for a clarification of ecological uses for water availability and said he was interested in 
landowner equity not equity for species. He believes that the Highlands Act is like the imposition of 
the Napoleonic code. He also expressed concerns, using laboratory testing of animals to illustrate, 
that denial of equity was unfair and unethical. 
 
Eliot Ruga, NJ Highlands Coalition 
He commented on the map adjustments presentation asking that non-conforming municipalities not 
have the same status of conforming municipalities with respect to request for non-regional planning 
purposes. He believes that even if no net loss is required within the HUC14 that it sounds like horse 
trading. 
 
Helen Heinrich, NJ Farm Bureau 
She brought and submitted an article on what farmers sell in farmers’ markets. She asked that a 
definition of sustainable agriculture be included in the glossary noting that some defined it narrowly 
as organic, but the Farm Bill defines it more broadly. She remarked that she would review the 
Agricultural Resources section but that she was opposed to amending the farmland assessment 
statute for forest management and explained her concerns. She commented that some Council 
members wanted more rigid standards versus flexibility and that she believed that more rigid 
standards that did not apply to a given site would give rise to more litigation. 
 
Frank Minch, NJ Department of Agriculture 
He expressed concern regarding the many difficulties associated with the functional value analysis 
for stream buffers.  He supported the Council’s efforts in support of agricultural practices.   
 
Deborah Post, Chester Township 
She spoke against flexibility in developing standards and turned to a discussion of the TDR analysis 
of the initial offering price. She disagreed with the tax-based methodology that was used to develop 
the initial offering price of $16,000 and remarked that $500 million dollars of credit according to her 
calculations was not close to a report that had estimated that the loss to landowners amounted to 
$15 billion dollars. She believed that market data should have been used instead of tax data and that 
the initial offering price was 75% below fair market value. She advocated that actual comps and 
appraisals should be used for the TDR program. 
 
Julia Somers, NJ Highlands Coalition 
She continues to be concerned that the mitigation program in deficit subwatersheds had not been 
dropped and believes it should be. She expressed gratitude for the Special Environmental Zone. She 
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commented that she would need more time to review the map adjustment program. She did 
comment that she approved of the hierarchy of Avoid, Minimize and Mitigate and that it  should be 
reflected in map adjustment protocols and the same functional analysis should be included in map 
adjustments. She felt that the build out analysis being used for multiple agencies made sense. 
 
Andrew Drysdale, Chester Township 
He commented that environmental extremism had created the Highlands Act and that the current 
high price of gas is one more example of that extremism. 
 
Wilma Frey, NJ Conservation Foundation 
She commented that she thought the Special Environmental Zone was good, but questioned the 
small acreage versus the total acreage in the Preservation Area. She thought that the Policy 1I3 was 
good, but that land trusts were not mentioned and should be. She described the lack of monitoring 
by municipalities and that NJCF monitors annually and recommended that land trusts would be 
better suited to monitoring because of the staffing constraints that exist in municipalities and thus 
they should be included in the GPOs. She also noted that the contributions of land trusts were not 
noted and should be. She then remarked that in Policy 1J1 that DEP or Green Acres was better 
suited than the SADC to administer a Forest Preservation Easement Program because of the 
ecological and wildlife values involved. In Objective 1J1a, she advocated that DEP administer the 
program and thought that it should be expanded to include threatened and endangered species, 
management of invasive species and the management of water resources – quality and quantity. With 
respect to Agricultural Resources, she said that NJCF would be sending in comments. In Policy 3B4, 
she thought there should be an impervious cover limit in place. She also asked that forest 
management should be called forest stewardship. She expressed concern about cluster and 
supported Ms Carluccio’s comments. She also said she would be sending in a written correction to 
her comments at the last meeting as she felt the minutes did not accurately capture them. 
 
Marianne Harris, Morris County Trust for Historic Preservation 
She thanked Mr. Cogger for his comments on adding historic resources, but expressed concern 
about the lack of support from other Council members. She asked that in the riparian section that 
there should be a cross reference for archaeological resources as they might be found there. She 
went on to discuss that she believed that the land stewardship policies should address stewardship of 
historic resources. In Policy 1H4, she wanted to include sites that should be restored for historic 
purposes. She discussed the Federal tax credit for income producing property with respect to 
SHPO. She asked for more references for historic preservation in land preservation. 
 
Mark Zakutansky, NJ Highlands Coalition 
He encouraged the Council Members to continue to ask questions as the public had little advance 
notice of the documents. He thanks the staff for clarifying changes and encouraged cross 
referencing. 
 
The meeting was adjourned at 6:50 pm. 
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Vote on the Approval of 
these Minutes  Yes No Abstain Absent
      
Councilmember Alstede     
Councilmember Calabrese     
Councilmember Carluccio     
Councilmember Cogger     
Councilmember Dillingham     
Councilmember Kovach     
Councilmember Letts     
Councilmember Pasquarelli     
Councilmember Peterson     
Councilmember Schrier     
Councilmember Vetrano     
Councilmember Way     
Councilmember Whitenack     
Councilmember Weingart     
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