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March 9, 2007

Mr. Tom Borden, Acting Executive Director
New Jersey Highlands Council
100 North Road

Chester, NJ 07930

There has been much concern among our groups on the inappropriate mapping of
Planned Community Zones over lands with significant environmental constraints.

However, our recent review has concentrated on a strict reading ofthe underlying
Highlands Water Protection and Planning Act (Act) and its directives for the Regional
Master Plan (RMP). This review has called into question the entire premise on which
Planned Community Zones and Specially Planned Areas are being proposed in the
Highlands preservation area.

For example, in section 11 ofthe Act it states:

"The regional master plan shall include. ...A smart growth component that includes an
assessment, based upon the resource assessmentprepared pursuant to paragraph (1) of
subsection a. of this section, of opportunitiesfor appropriate development,
redevelopment, and economic growth, and a transfer of development rightsprogram
which shall include consideration of public investmentpriorities, infrastructure
investments, economic development, revitalization, housing, transportation, energy
resources, waste management, recycling, brownfields, and design such as mixed-use,
compact design, and transit villages. "

The Act goes on to state that in preparing the smart growth component:

"... the council shall:

(a)prepare a land use capability map;

(b) identify existing developed areas capable of sustaining redevelopment activities and
investment;

(c) identify undeveloped areas in the planning area, which are not significantly
constrained by environmental limitations such as steep slopes, wetlands, or denseforests,
are not prime agricultural areas, and are located near or adjacent to existing
development and infrastructure, that could be developed;

(d) identify transportation, water, wastewater, and power infrastructure that would
support or limit development and redevelopment in the planning area. This analysis shall
also provide proposed densities for development, redevelopment, or voluntary receiving
zones for the transfer of development rights;



(e) identify potential voluntary receiving zones in the planning areafor the transfer of
development rights through the appropriate expansion of infrastructure or the modified
uses of existing infrastructure;

(f) issue model minimum standardsfor municipal and county masterplanning and
development regulations outside of the preservation area, including density standards for
center-based development to encourage, where appropriate, the adoption of such
standards;

(g) identify special critical environmental areas and other critical natural resource lands
where development should be limited; and

(h) identify areas appropriatefor redevelopment and set appropriate density standards
for redevelopment. Any area identifiedfor possible redevelopmentpursuant to this
subparagraph shall be either a brownfield site designated by the Department of
Environmental Protection or a site at which at least 70% of the area thereofis covered
with impervious surface. "

Our concern lies in our failure to find within these directives, or elsewhere in the Act, the
authorization or justification for creating Planned Community Zones or Specially Planned
Areas (we use these terms interchangeably herein) in the Highlands preservation area.

Admittedly, the Act does state that the Council should "...identify existing developed
areas capable of sustaining redevelopment activities and investment. " However, it also
clearly states that, within the preservation area "Any area identified for possible
redevelopment pursuant to this subparagraph shall be either a brownfield site designated
by the Department of Environmental Protection or a site at which at least 70% of the
area thereofis coveredwith impervioussurface." It is obvious that most of the Planned
Community Zones/Specially Planned Areas outlined to-date do not meet these
requirements.

Moreover, a number of lots included in the Planned Community Zones/Specially Planned
Areas within the preservation area cannot possibly be sites for redevelopment since they
are currently undeveloped. In this the Council is exceeding its authority as it is limited by
the Act to "identify undeveloped areas in the planning area... " not the preservation area,
as appropriate for development.

We must also note that the Draft Regional Master Plan promotes the Planned Community
Zones within the preservation area as TDR receiving sites where it states, "Potential TDR
voluntary Receiving Zones within the Highlands Region shall include all lands within the
Planned Community Zone or Specially Planned Areas identified in the Regional Master
Plan. "This, too, is in direct conflict with the Act where it directs the council to "identify
potential voluntary receiving zones in the planning area, " not the preservation area.

Beyond this, the Act specifically calls for the limitation of wastewater treatment within
the preservation area to existing serviced areas, and directs the revocation of proposed
sewer systems where "... wastewater collection systems have not been installed on the
date of enactment. " Disregarding this directive, the RMP includes a policy statement to



"Allowfor adjustments and revisions to Highlands Wastewater Service Areas to include
SpeciallyPlannedAreas." Again,this createsan enormousconflictwith the Act.

Finally, the Act emphasizes the importance of identifying development/redevelopment
sites, even in the planning area, that are not "...significantly constrained by
environmental limitations such as steep slopes, wetlands, or denseforests. " Clearly, the
Act intended anyone of these constraints to serve as a bar to development. Instead, the
ranking system proposed in the RMP requires a site to have multiple constraints, a
minimum acreage, and other criteria in order to avoid selection for growth. Again, this
conflicts with a reading of the Act.

For these reasons we insist that no Planned Community Zones/Specially Planned Areas
should be designated in the preservation area (sites that conform to the specific
redevelopment standards - 70% impervious cover or brownfields should be identified
only as redevelopment areas); no expansion of existing wastewater treatment be allowed
in the preservation area; that TDR receiving sites must be outside the preservation area;
and that Planned Community Zones in the planning area should not be mapped over
environmentally sensitive lands.

We thank the Council for accepting these comments. We trust they will be carefully
considered, as these issues are integral to the validity and legality of the RMP.

Please contact us if we can provide any additional information.

Sincerely,

Ross Kushner, Executive Director
Pequannock River Coalition

Robin O'Hearn, Director
Skylands CLEAN

Ella Filippone, Executive Director
Passaic River Coalition

Scott Olson, President
North Byram Concerned Citizens

cc: Governor Jon S. Corzine

L. Jackson, NJDEP

S. Balzano, NJ Highlands Council
J. Weingart, NJ Highlands Council
T. Dillingham, NJ Highlands Council
T. Carluccio, NJ Highlands Council
C. Strickland, Rutgers Environmental Law Clinic




